

ADDENDUM A: NEBRASKA BROADBAND EQUITY, ACCESS, AND DEPLOYMENT (NBEAD)
GENERAL TERMS & CONDITIONS - SUBGRANTS

Definitions: For the purposes of this Addendum, “federal funding agency” means the US federal agency providing funding for this Subgrant. Unless otherwise specified herein, the definitions in 2 CFR §§ 200 Subpart A or 45 CFR § 75.2 shall apply to all terms used herein.

1. ACCESS TO RECORDS.
1.1. Subgrantee shall provide access for the Nebraska Broadband Office (NBO), or its authorized representative, to any documents, papers, or other records pertinent to Subgrant, to make audits, examinations, risk assessments, excerpts, and transcripts. The Subgrantee shall provide the same access to the federal funding agency, the Inspectors General, the Comptroller General of the United States, or any of their authorized representatives. These rights also include timely and reasonable access to Subgrantee’s personnel for the purpose of interview and discussion related to such documents, papers, or other records. These rights are not limited to the retention periods included herein but continue as long as the records are retained by Subgrantee.
1.2. Subgrantee shall maintain all financial records, supporting documents, statistical records, and all other records pertinent to Subgrant, for three (3) years from the end of the federal interest period.
1.3. [bookmark: _Hlk168478714]In addition to the foregoing retention periods, all records must be retained as specified in 2 CFR §§ 200.334(a) through (f) or 45 CFR §§ 75.361 (a) through (f), as applicable. This includes, but is not limited to: if any litigation, claim, or audit is started before the expiration of the three-year period, the records must be retained until all litigation, claims, or audit findings involving the records have been resolved and final action taken.

Source: 2 CFR §§ 200.334 through 200.338; 24 CFR § 576.500. Other statutes and regulations may apply.

2. ACKNOWLEDGEMENT OF FUNDING.
2.1. Subgrantee must acknowledge federal and NBO funding when issuing statements, press releases, requests for proposals, bid invitations, and other documents describing projects or programs funded in whole or in part with federal and NBO funds. Subgrantee is required to state: (1) the percentage and dollar amounts of the total program or project costs financed with federal and NBO funds; and (2) the percentage and dollar amount of the total costs financed by nongovernmental sources.
2.2. Subgrantee shall comply with any other requirement regarding publications contained herein, with the applicable Federal Notice of Award, and with law.

Source: Departments of Labor and Education and Related Agencies Appropriations Bill; 2 CFR § 415.2; Infrastructure Investment and Jobs Act, Public Law No: 117-58, 135 Stat. 429, 70901-70927.

3. AUDIT AND ACCOUNTING RESPONSIBILITIES.
3.1. The Subgrantee shall comply with all applicable federal audit requirements, including but not limited to those in 2 CFR § 200 Subpart F or 45 CFR § 75 Subpart F; an audit required by these regulations must be prepared and issued by an independent auditor in accordance with generally accepted government auditing standards. A copy of the audit is to be made electronically available or sent to: Nebraska Broadband Office, 700 South 16th Street, Lincoln, NE 68508.
3.2. Subgrantee shall comply with 2 CFR §§ 200.508 through 200.512 or 45 CFR §§ 75.508 through 75.512, as applicable, including but not limited to: (a) procure or otherwise arrange for the audit required by this part in accordance with § 200.509 (§ 75.509), and ensure it is properly performed and submitted when due in accordance with § 200.512 (§ 75.512); (b) prepare appropriate financial statements, including the schedule of expenditures of federal awards in accordance with § 200.510 (§ 75.510); (b) promptly follow up and take corrective action on audit findings, including preparation of a summary schedule of prior audit findings and a corrective action plan in accordance with § 200.511 (§ 75.511); (c) provide the auditor with access to personnel, accounts, books, records, supporting documentation, and other information as needed for the auditor to perform the audit required by law.
3.3. In addition to, and in no way in limitation of any obligation in this Subgrant, Subgrantee shall be liable for audit exceptions, and shall return to NBO all payments made under this Subgrant for which an exception has been taken or that has been disallowed because of such an exception, upon demand from NBO.
3.4. The Subgrantee shall maintain its accounting records in accordance with generally accepted accounting principles. NBO reserves the right to require Subgrantee to submit mandatory financial reports on the accrual basis of accounting. If Subgrantee’s records are not normally kept on the accrual basis, Subgrantee is not required to convert its accounting system but shall develop and submit in a timely manner such accrual information through an analysis of the documentation on hand (such as accounts payable).
3.5. Unless otherwise specified in the terms and conditions of the subgrant, entities that are not subject to Subpart F of 2 CFR Part 200 (e.g., commercial entities) that expend $1,000,000 or more in grant funds during their fiscal year must submit to NBO either: (i) a financial related audit of each Department of Commerce (DOC) grant or subgrant in accordance with Generally Accepted Government Auditing Standards; or (ii) a program-specific audit for each grant or subgrant in accordance with the requirements contained in 2 CFR § 200.507.

Source: 31 USC §§ 7501 et seq.; 2 CFR §§ 200 Subpart F; 45 CFR §§ 75 Subpart F.

4. [bookmark: _Hlk168479055]AMENDMENT. This Subgrant may be modified only by written amendment executed by both parties. No alteration or variation of the terms of Subgrant shall be valid unless made in writing and signed by the parties. Notwithstanding the above, NBO may update this Addendum without the written consent or signature of Subgrantee in response to and in-order-to comply with any additional guidance, regulation, law or mandate promulgated by NTIA or any other government entity regarding and affecting the NBEAD Program by providing written notice to Subgrantee. In addition, NBO may add additional funding as specifically set forth in the paragraph entitled “Award of Additional Funding” in the Subgrant.

5. ASSIGNMENT. The Subgrantee shall not assign or transfer any interest, rights, or duties under this Subgrant to any person, firm, or corporation without prior written consent of NBO, which consent shall not be unreasonably withheld, conditioned, or denied. In the absence of such written consent, any assignment or attempt to assign shall constitute material noncompliance with Subgrant.

6. BUILD AMERICA BUY AMERICA ACT. The Subgrantee shall comply with the provisions of the Build America, Buy America Act, which is part of the Infrastructure Investment and Jobs Act, Pub. L. 117-58, 135 Stat. 429, 70901-70927. 
6.1. Subgrantee shall gather Certification Letters from manufacturers building NBEAD-funded projects and submit them to NBO upon request.
6.2. Subgrantee shall include this BABA compliance language in all subcontracts and procurement agreements and shall ensure that subcontractors and suppliers comply with the BABA provisions.
6.3. Limited Waivers. The Department of Commerce (DOC) issued limited waivers of some BABA provisions, detailed in Limited General Applicability Nonavailability Waiver of the Buy America Domestic Content Procurement Preference as Applied to Recipients of Broadband Equity, Access, and Deployment Program. For the period February 22, 2024 through February 22, 2029, Subgrantee may take advantage of these waivers as applicable to their BEAD-funded project.

7. MILESTONES. The Subgrantee shall meet the milestones as described in Attachment 2.
7.1. Deadlines for each interim milestone may be extended only with written approval of NBO. 
7.2. Subgrantee must begin providing broadband service to each location in the Defined Project Area (DPA) that desires broadband service not later than four years from the date of the Subgrant. The four-year deadline set forth in this Section 7.2 may be extended only with written approval of NBO and agreement of NTIA and the Assistant Secretary if NBO is able to reasonably determine that (i) the Subgrantee has a specific plan for use of the grant funds, with project completion expected by a specific date not more than one year after the four-year deadline; (ii) the construction project is underway; or (iii) extenuating circumstances require an extension of time to allow the project to be completed.  
7.3. Subgrantee is required to adhere to the specific milestones described in Attachment 2, ensuring the network is operational, not later than four years from the date of the Subgrant. 

8. CLOSEOUT AND POST-CLOSEOUT.
8.1. Closeout. The following closeout procedures apply to this Subgrant at the end of each Period of Performance:
8.1.1. Subgrantee shall follow all invoicing and liquidation requirements contained in the Subgrant. Subgrant funds shall be disbursed upon determination by NBO that all required reports have been submitted and are accurate and complete, including tracking and reporting of progress toward meeting project milestones.
8.1.2. The final payment shall not be made until NBO receives and approves a Completion Report, which will indicate that (1) all construction is complete and has been subjected to a final inspection and approval by Subgrantee’s engineer or architect, (2) all project completion criteria have been met, and (3) certification that the service delivery to the affected Broadband Serviceable Locations (BSLs) has commenced, as defined at 47 USC 172(h)(4)(C).
8.1.3. [bookmark: _Hlk218494368]NBO will have sixty (60) business days from receipt of the Completion Report to request data to verify completion of the project and schedule a final inspection to be attended by NBO, Subgrantee’s architect or engineer, and the Subgrantee; provided, however, that in the event of a catastrophic or unforeseen event preventing NBO from completing its obligations within the 60-day period, NBO may, in its sole discretion, extend the deadline. Other interested parties, including subcontractors and representatives of the National Telecommunications Information Administration (NTIA), may also be invited.
8.1.4. A project shall be accepted as completed unless, within the sixty (60) business days of the final inspection, NBO notifies the Subgrantee in writing (1) that the project is rejected, (2) specifies the requirements to move the project toward acceptance, and (3) sets a deadline for resubmission of the Completion Report. Subgrantee shall promptly remedy any defect which prevents the work performed on the project from satisfying the project completion criteria or meeting any material obligation under this Subgrant.
8.1.5. NBO shall provide to the Subgrantee notice of acceptance of project completion within thirty (30) business days of acceptance of completion.
8.1.6. Consistent with the terms of the federal award, and after all reports are received, NBO shall make any necessary adjustments upward or downward in the federal share of costs.
8.1.7. NBO shall make prompt payments, as consistent with the terms set forth herein, for all actual and allowable costs under the terms of this Subgrant.
8.2. Post-Closeout Adjustments and Continuing Responsibilities. The closeout of the Subgrant does not affect any of the following:
8.2.1. The right of NBO to disallow costs and recover funds on the basis of a later audit or other review. NBO shall make any cost disallowance determination and notify Subgrantee within the record retention period.
8.2.2. The obligation of Subgrantee to return any funds due as a result of later refunds, corrections, or other transactions including final indirect cost rate adjustments.
8.2.3. Audit requirements in 2 CFR § 200 Subpart F or 45 CFR § 75 Subpart F.
8.2.4. As applicable, property management and disposition requirements in 2 CFR §§ 200.310 through 200.316 or 45 CFR §§ 75.317 through 75.323.
8.2.5. Records retention as required Section 1 of this Addendum.
8.3. After closeout of the federal award, a relationship created under the federal award may be modified or ended in whole or in part with the consent of NBO and the Subgrantee, provided the responsibilities of the Subgrantee referred to above, including those for property management as applicable, are considered and provisions made for continuing responsibilities of the Subgrantee, as appropriate.
8.4. At the end of the latest running Period of Performance identified in Attachment 1, Subgrantee shall assist and cooperate in the orderly transition and transfer of Subgrant activities and operations with the objective of preventing disruption of services, if necessary.

Source: 2 CFR § 200.332 or 45 CFR § 75.352(a)(6); 2 CFR § 200.344 or 45 CFR § 75.386; 45 CFR § 75.309; 2 CFR § 200.345 or 45 CFR § 75.386.
 
9. CONFLICTS OF INTEREST.
9.1. During the performance of this Subgrant, Subgrantee agrees that it will maintain in effect a conflict-of-interest policy consistent with 2. C.F.R. § 200.318(c) covering each activity funded under this Subgrant.  Subgrantee shall disclose in writing to NBO or any other governmental entity, as appropriate, any potential conflicts of interest affecting the awarded funds in accordance with 2 C.F.R. § 200.112.

Source: 2 CFR § 200.112 or 45 CFR § 75.112; 2 CFR § 400.2.

10. COSTS.
10.1. Under this Subgrant, NBO shall only pay for actual and allowable costs (as defined in this section) incurred during the Period of Performance.
10.1.1. To be allowable, all costs must be:
· Necessary for the performance of the subgrant activities;
· Reasonable, as provided in 2 CFR § 200.404 or 45 CFR § 75.404;
· Allocable to the federal award, as provided in 2 CFR § 200.405 or 45 CFR § 75.405;
· Consistent with all other requirements of the Cost Principles; and
· Consistent with all other law, regulation, policy, or other requirements applicable to the state or federal funds involved.
10.1.2. To be actual, all costs must be finalized and spent by the appropriate dates set forth in Close and Post Close-Out, Attachments, and as otherwise set forth herein.
10.2. If anything in any budget attached to this Subgrant conflicts with the regulations cited herein, or with any applicable law or the federal Notice of Award, the regulations, and law and federal Notice of Award, shall govern.

Source: Regulations cited in this section.

11. DATA OWNERSHIP AND INTELLECTUAL PROPERTY.
11.1. Data. Except as may be otherwise provided in the Federal Notice of Award, NBO shall own all rights in data resulting from this Subgrant. The federal funding agency reserves the right to obtain, reproduce, publish, or otherwise use the data produced under this Subgrant, and to authorize others to receive, reproduce, publish, or otherwise use such data for federal purposes.
11.2. Copyright. As consistent with federal law, Subgrantee may copyright any of the copyrightable material and may patent any of the patentable products produced in conjunction with the Project Plan under this Subgrant without written consent from NBO. NBO and any federal funding agency hereby reserve a royalty-free, nonexclusive, and irrevocable right to reproduce, publish, or otherwise use, and to authorize others to use, the copyrightable material for federal or state government purposes.
11.3. Patent. All patent rights under this Subgrant shall be as set forth in the clause contained in 37 CFR § 401.14, and consistent with all other applicable federal law.
11.4. This section shall survive termination or expiration of this Subgrant.

Source: Various statutes depending on information; 2 CFR § 200.315 or 45 CFR § 75.322; 37 CFR §§ 401 et seq.; Federal Notices of Award (as applicable).

12. DEBARMENT, SUSPENSION, OR DECLARED INELIGIBLE. The Subgrantee certifies that neither it nor its principals are debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any state or federal department or agency. The Subgrantee certifies that it is registered with the System of Award Management (SAM) (https://www.sam.gov), in good standing, and that the entity will maintain annual certification in accordance with Federal Acquisition Regulations. Failure to comply with this section, including maintaining an active registration and/or good standing with SAM, may result in withholding of payments or immediate termination of the Subgrant.

Source: 2 CFR § 200.214 or 45 CFR § 75.213; 2 CFR §§ 180 et seq.; 2 CFR §§ 25 et seq.

13. DOCUMENTS INCORPORATED BY REFERENCE. All references in this Subgrant to laws, rules, regulations, guidelines, directives, addenda, and attachments, which set forth standards or procedures to be followed by Subgrantee in discharging its obligations under the Subgrant, shall be deemed incorporated by reference and made a part of Subgrant with the same force and effect as if set forth in full text herein.
13.1. Documents specifically incorporated include the following:
13.1.1. Department of Commerce Financial Assistance Terms and Conditions;
13.1.2. 2 CFR 200;
13.1.3. BEAD General Terms and Conditions; 
13.1.4. BEAD Restructuring Policy Notice published June 6, 2025; 
13.1.5. The Subgrantee’s signed Protecting the NBEAD Program from Defaults Certification; and
13.1.6. Specific Award Conditions of NBO’s BEAD award.

14. DRUG-FREE WORKPLACE. Subgrantee certifies that it maintains a drug-free workplace environment to ensure worker safety and workplace integrity. Subgrantee shall provide a copy of its drug-free workplace policy at any time upon request by NBO.

Source: State of Nebraska Drug-Free Workplace Policy.

15. ELECTRONIC SIGNING PROCESS.
15.1. The Parties agree to execute agreements, including this agreement, by electronic means, when applicable. Subgrantee has and will continue to designate, notify, and update State of Subgrantee's employees who have been given proper authorization to execute agreements with State. Subgrantee has provided State with an active and secure email account for the designated employee(s) by which to send agreements. Subgrantee has and will make its best efforts to safeguard the email account passwords and DocuSign PIN codes. Subgrantee shall promptly notify State when a designated employee is no longer authorized to sign agreements on behalf of Subgrantee.
15.2. Subgrantee shall promptly notify State of any delay or defect in the electronic signing process, including in receiving, reviewing, or transmitting the agreement to State, difficulty signing the agreement, or discovery of an unauthorized signature. Subgrantee agrees to be responsible for its own negligence or actions related to the electronic signing process used by Subgrantee for agreements with State.

16. ENSURING TIMELY AND EFFECTIVE DEPLOYMENT OF BEAD PROJECTS. NBO, and any agency, instrumentality, or subdivision thereof, agrees not to enforce any law, regulation, executive order, contracting requirement, or other enforceable obligation that directly or indirectly regulates in any way the rates, terms, and conditions of broadband internet service, whether on a retail, wholesale, or network basis, or imposes net neutrality rules, open access, or other utility style rules on broadband internet service, against the Subgrantee or its affiliates anywhere it provides service within NBO’s jurisdiction, while that Subgrantee has any subgrant that is still within its period of performance, extended period of performance, or federal interest period. For purposes of this provision, a “net neutrality rule” is any law, order, contracting requirement, or other enforceable obligation by the Grantee that prohibits internet service providers from, among other things, blocking content, throttling speeds, imposing data caps, or engaging in paid prioritization, or that imposes a general conduct or similar standard upon internet service providers.

17. ENVIRONMENTAL AND HISTORIC PRESERVATION REVIEW. 
17.1. General Requirements. Subgrantee shall not initiate or allow any subgrant-funded implementation activities, except for the activities identified in the “Limited Permissible Pre-implementation Activities” subsection below, prior to the following:
17.1.1. The completion of any review required under the National Environmental Policy Act of 1969 (42 USC 4321, et seq.) (NEPA), and issuance, as required, of a Categorical Exclusion (Cat Ex) determination, Record of Environmental Consideration (REC), Finding of No Significant Impact (FONSI), Record of Decision (ROD) (hereinafter “decision documents”) that meets the requirements of NEPA;
17.1.2. The completion of reviews required under Section 106 of the National Historic Preservation Act of 1966 (16 USC 470, et seq.) (NHPA), including any consultations required by federal law, to include consultations with the State Historic Preservation Office and federally recognized Native American tribes; 
17.1.3. The completion of consultations with the US Fish and Wildlife Service (USFWS) or the National Marine Fisheries Service (NMFS), as applicable, under Section 7 of the Endangered Species Act (16 USC 1531, et seq.), and/or consultations with the US Army Corps of Engineers (USACE) under Section 404 of the Clean Water Act (33 USC 1251, et seq.), as applicable; and
17.1.4. Demonstration of compliance with all other applicable federal, state, tribal, and local environmental laws and regulations.
17.2. NEPA Compliance. To ensure the timely completion of environmental review for all BEAD-funded activities subject to NEPA review, Subgrantee agrees that:
17.2.1. Subgrantee will not commence implementation and funds will not be disbursed until any necessary environmental review is complete and NBO and NTIA have approved any necessary decision document, except for the limited permissible activities identified below; 
17.2.2. Subgrantee must timely prepare any required NEPA documents and obtain any required permits, and must adhere to any applicable statutory deadlines as described in 42 USC 4336g(g); and
17.2.3. Subgrantee must provide a milestone schedule identifying specific deadlines and describing how Subgrantee proposes to meet these timing requirements including, as required, the completion of consultations, the completion of NEPA and Section 106 reviews, and the submission of Environmental Assessments (EAs) or Environmental Impact Statements (EISs).
17.2.4. Subgrantee shall, as directed by NBO, submit all decision documents, including any supporting environmental documentation required or requested by NTIA, to NBO for review.
17.3. NHPA Compliance. To ensure the timely completion of historic preservation review for all NBEAD-funded activities, Subgrantee shall provide all such information as NBO requires to:
17.3.1. At the earliest possible time, provide NBO and the NTIA-assigned Environmental Program Officer sufficient information to initiate Tribal notification via the FCC’s Tower Construction Notification System (TCNS) when required for subgrant-funded activities;
17.3.2. Provide notified Tribes with information regarding subgrant-funded activities via their preferred communication means, as identified in TCNS;
17.3.3. Apply the Advisory on Historic Preservation (ACHP) Program Comment to Avoid Duplicative Reviews for Wireless Communications Facilities or any other applicable program comment or program alternative developed to address the Section 106 review of communications facilities;
17.3.4. Notify NBO and NTIA of any Tribal request for government-to-government consultation or any identification that a grant funded activity may impact a historic property of religious or cultural significance to a Tribe; and
17.3.5. Provide all consulting parties with the statutorily required time to respond to its determination of a subgrant-funded activity’s effect on historic properties. 
17.4. Limited Permissible Pre-implementation Activities. The allowable use of Subgrant funds prior to beginning implementation includes, but is not limited to, activities necessary for the completion of the following:
17.4.1. Pre-construction planning, including collecting information necessary to complete environmental reviews;
17.4.2. Applications for environmental permits;
17.4.3. Studies including, but not limited to, environmental assessments (EA), wetland delineations, biological assessments, archaeological surveys, and other environmental reviews and analyses;
17.4.4. Activities supporting consultations required under the NHPA, the Endangered Species Act, and the Clean Water Act; and/or
17.4.5. Limited, preliminary procurement, including the purchase or lease of equipment, or entering into binding contracts to do so; the purchase of applicable or conditional insurance; and/or funds used to secure land or building leases (including right-of-way easements).
17.4.5.1. Preliminary procurement as described in Section 17.4.5 is allowable prior to completion of the NEPA/NHPA review process only with written approval of NBO, NTIA, and the National Institutes of Standards and Technology (NIST) Grants Officer and only if the Department of Commerce receives a first priority interest or a shared first priority interest in the real property and/or equipment that is to be acquired.
17.5. Subgrant funded activities with significant impacts to environmental or historic resources may face deobligation of funding if impacts cannot be avoided, minimized, or mitigated. Subgrantee shall notify NBO within 24 hours upon receipt of any Section 106 notices of foreclosure; notices requesting continuing or supplemental consultation received from the State Historical Preservation Officer (SHPO), Tribal Historic Preservation Office (THPO), or other consulting party or the USFWS; or notices of noncompliance received from consulting authorities or regulatory agencies.
17.6. Subgrantee acknowledges that any change to the approved scope of subgrant funded activities proposed after the completion of environmental and historic preservation review that has the potential for altering the nature or extent of environmental or historic preservation impacts must be brought to the attention of NBO and NTIA and will be re-evaluated for compliance with applicable requirements.
17.7. Archaeological Resources.  Burial sites, human remains, and funerary objects are subject to the requirements of all applicable Federal, Tribal, state, and local laws and protocols, such as the Native American Graves Protection and Repatriation Act (NAGPRA), in addition to Section 106 of the NHPA. Subgrantee must notify NBO of inadvertent discoveries and potential impacts to these resources and identify and follow all applicable laws or protocols. Subgrantees should have an archaeologist who meets the Secretary of the Interior’s professional qualification standards monitor ground disturbance for subgrant funded activities proposed in the vicinity of National Register eligible archaeological sites and suspected or known burials. If any potential archeological resources or buried human remains are discovered during construction, Subgrantee must immediately stop work in that area, secure that area, and keep information about the discovery confidential, except to notify NBO, NTIA, and the interested SHPO, THPO, and potentially affected Tribes. Such construction activities may then only continue with the written approval of NBO and NTIA.
17.8. NBO Permitting Commitments. NBO commits to the following actions to streamline the permitting process:
17.8.1. Consistent with any relevant legal requirements and authorities, establish procedures to ensure that broadband-related permit applications are promptly accepted, and requests are approved or denied within 90 days, including by:
17.8.1.1. Assisting state and local authorities in establishing a single, dedicated point of contact, which has knowledge of the application and review processes, for broadband-related permits.
17.8.1.2. Providing technical assistance to permitting agencies to ensure sufficient capacity (e.g., Master Agreement and Consultant Reimbursement Agreement templates, surge support for permit processing, etc.)
17.8.1.3. Providing deference to the construction techniques chosen by BEAD Subgrantees (without seeking to influence those decisions), absent any identified safety concerns.
17.8.1.4. Maximizing streamlined processing through permitting by rule; batch processing of substantially similar permit requests; and waiving or expediting duplicative or burdensome broadband permitting requirements where possible.
17.8.1.5. Following FCC rules regarding timelines, rates, terms, and conditions for access to municipally owned poles and conduit for broadband projects—including provisions in the FCC’s rules providing for “one-touch make-ready” and “self-help”—and requiring BEAD Subgrantees that own poles (including cooperatives) to comply with FCC rules across their footprint.
17.8.2. Seek to minimize state and local permitting-related costs for broadband deployments and ensure (1) permitting fees are a reasonable approximation of the state or local government’s costs, (2) only objectively reasonable costs are factored into those fees, and (3) the fees are no higher than the fees charged to similarly situated competitors in similar situations.
17.8.3. Establish Permitting Roundtables and/or working groups of relevant federal, state, local, and tribal authorities and representatives of impacted industries—including utility pole owners, railroads, communications providers, and BEAD subgrantees—that will:
17.8.3.1. Meet regularly to identify and facilitate resolution of any delays or disputes related to deploying BEAD-funded facilities.
17.8.3.2. Collect complaints (and supporting information) from Subgrantees that are not timely resolved through this process and escalate such complaints through the appropriate Permitting Roundtable or working group.
17.8.4. Track, publicly post, and submit to NTIA, as part of its Semi-Annual Report, information on subgrantee compliance with the NEPA milestone schedules and data regarding unresolved complaints from Subgrantees, including: (1) issues escalated through the Permitting Roundtable or working group; (2) delays in broadband-related projects that Subgrantees attribute to a state or local prohibition on using its preferred construction techniques; and (3) delays in broadband related projects that Subgrantees attribute to state and/or local authorities failing to follow FCC rules regarding pole attachment timelines, rates, terms, and conditions for access to municipally owned poles and conduit for broadband projects.

18. FORCE MAJEURE. Neither party shall be liable for any costs or damages resulting from its inability to perform any of its obligations under Subgrant due to a natural disaster, or other similar event outside the control and not the fault of the affected party (“Force Majeure Event”). A Force Majeure Event shall not constitute noncompliance with Subgrant. The party so affected shall immediately give notice to the other party of the Force Majeure Event. Upon such notice, all obligations of the affected party under Subgrant which are reasonably related to the Force Majeure Event shall be suspended, and the affected party shall do everything reasonably necessary to resume the work described in the Project Description as soon as possible. Labor disputes with the impacted party’s own employees will not be considered a Force Majeure Event and will not suspend any requirements under Subgrant.

19. FUNDING AVAILABILITY. NBO may terminate the Subgrant, in whole or in part, in the event funding is no longer available. Should funds not be appropriated, NBO may terminate the award with respect to those payments for the fiscal years for which such funds are not appropriated. NBO shall give Subgrantee written notice thirty (30) days prior to the effective date of any termination under this section. NBO shall give full credit to Subgrantee for noncancelable obligations properly incurred by Subgrantee prior to termination, and costs incurred on, or prior to, the termination date. If the amount contained in any attached budget is greater than the amount contained in Attachment 1, that additional amount does not represent a guarantee of additional funding. Budgets attached to this Subgrant may be based on total amount of expected funding, not actually available funding awarded to NBO from the federal funding agency. Any attached budget only represents a guarantee of the amount of funding included in Attachment 1.

20. GOVERNING LAW.
20.1. Notwithstanding any other provision of Subgrant, or any amendment or addendum(s) entered into contemporaneously or at a later time, the parties understand and agree that, (1) the State of Nebraska is a sovereign state and NBO’s authority to subgrant is therefore subject to limitation by the State’s Constitution, statutes, common law, and regulation; (2) Subgrant will be interpreted and enforced under the laws of the State of Nebraska, except where preempted by federal law; (3) any action to enforce the provisions of Subgrant must be consistent with federal and state law; (4) the person signing Subgrant on behalf of NBO does not have the authority to waive the State's sovereign immunity, statutes, common law, or regulations; (5) the indemnity, limitation of liability, remedy, and other similar provisions of the final agreement, if any, are entered into subject to the State of Nebraska's Constitution, statutes, common law, regulations, and sovereign immunity; and, (6) all terms of the final Subgrant, including but not limited to any clauses concerning third party use, licenses, warranties, limitations of liability, governing law and venue, usage verification, indemnity, liability, remedy, or other similar provisions of the final agreement are entered into specifically subject to the State of Nebraska's Constitution, statutes, common law, regulations, and sovereign immunity.
20.2. The parties shall comply with all applicable federal, state, and local law in the performance of Subgrant, and with all terms and conditions established by the federal funding agency in the applicable Terms and Conditions or Federal Notice of Award. Legal obligations required hereunder include but are not limited to: 2 CFR §§ 200 et seq. or 45 CFR §§ 75 et seq., all statutes and regulations specific to the funds involved, and all applicable confidentiality and privacy statutes and regulations, current and as amended.

21. HUMAN TRAFFICKING PROVISIONS. Subgrantee shall comply with and be subject to the requirements of the Trafficking Victims Protection Act of 2000, 22 USC §§ 7101 et seq.
21.1.1. The Subgrantee, its employees, any Subgrantees the Subgrantee may award under this award, and Subgrantees' employees may not—
21.1.1.1. Engage in severe forms of trafficking in persons during the period of time that the subgrant is in effect;
21.1.1.2. Procure a commercial sex act during the period of time that the subgrant is in effect; or
21.1.1.3. Use forced labor in the performance of the Subgrant.

Source: 22 USC §§ 7101 et seq.

22. INDEMNIFICATION.
22.1. The Subgrantee shall defend, indemnify, hold, and save harmless NBO and its employees, volunteers, agents, and its elected and appointed officials (“the indemnified parties”) from and against any and all claims, liens, demands, damages, liability, actions, causes of action, losses, judgments, costs, and expenses of every nature, including investigation costs and expenses, settlement costs, and attorney fees and expenses (“the claims”), sustained or asserted against NBO, arising out of, resulting from, or attributable to the willful misconduct, negligence, error, or omission of Subgrantee, its employees, consultants, representatives, and agents, except to the extent such Subgrantee’s liability is attenuated by any action of NBO that directly and proximately contributed to the claims.
22.2. NBO’s liability is limited to the extent provided by the Nebraska Tort Claims Act, the Nebraska Contract Claims Act, the Nebraska Miscellaneous Claims Act, and any other applicable provisions of law. NBO does not assume liability for the action of its Subgrantees.
22.3. Notwithstanding the above, if Subgrantee is a local governmental agency or political subdivision of the State of Nebraska, nothing in Subgrant shall be construed as an indemnification by one party of the other for liabilities of a party or third parties for property loss or damage or death or personal injury arising out of and during the performance of Subgrant. Any liabilities or claims for property loss or damages or for death or personal injury by a party or its agents, employees, contractors or assigns or by third persons shall be determined according to applicable law.

23. INDEPENDENT ENTITY. Subgrantee is an independent entity and neither it nor any of its employees shall, for any purpose, be deemed employees of NBO. The Subgrantee shall employ and direct such personnel as it requires to perform the project activities under the Subgrant, exercise full authority over its personnel, and comply with all workers’ compensation, employer’s liability and other federal, state, county, and municipal laws, ordinances, rules, and regulations required of an employer completing work as contemplated by this Subgrant.

24. INSPECTION AND TESTING OF MATERIALS. Subgrantee shall ensure that all materials and equipment used in the completion of the work shall be subject to adequate inspection and testing in accordance with accepted standards. Materials of construction, particularly those upon which the strength and durability of any structure may depend, shall be subject to inspection and testing to establish conformance with specifications and suitability for intended uses. Subgrantee shall ensure that documentation of same is cataloged, retained, and available for submission to NBO or NTIA upon request.

25. INTEGRATION. This written Subgrant represents the entire agreement between the parties, and any prior or contemporaneous representations, promises, or statements by the parties, that are not incorporated herein, shall not serve to vary or contradict the terms set forth in this Subgrant.

26. LOBBYING.
26.1. No federal or state funds paid under this Subgrant shall be paid for any lobbying costs as set forth herein.
26.2. Lobbying Prohibited by 31 USC § 1352 and 45 CFR §§ 93 et seq., and Required Disclosures.
26.2.1. Subgrantee certifies that no federal or state appropriated funds shall be paid, by or on behalf of Subgrantee, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this award for: (a) the awarding of any federal agreement; (b) the making of any federal grant; (c) the entering into of any cooperative agreement; and (d) the extension, continuation, renewal, amendment, or modification of any federal agreement, grant, loan, or cooperative agreement.
26.2.2. If any funds, other than federal appropriated funds, have been paid or will be paid to any person for influencing or attempting to influence: an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with Subgrant, Subgrantee shall complete and submit Federal Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.
26.3. Lobbying Activities Prohibited under Federal Appropriations Bills.
26.3.1. No funds under Subgrant shall be used, other than for normal and recognized executive-legislative relationships, for publicity or propaganda purposes, for the preparation, distribution, or use of any kit, pamphlet, booklet, publication, electronic communication, radio, television, or video presentation designed to support or defeat the enactment of legislation before the Congress or any State or local legislature or legislative body, except in presentation of the Congress or any State or local legislature itself, or designed to support or defeat any proposed or pending regulation, administrative action, or order issued by the executive branch of any state or local government itself.
26.3.2. No funds under this Subgrant shall be used to pay the salary or expenses of any grant or subgrant recipient, or agent acting for such recipient, related to any activity designed to influence the enactment of legislation, appropriations, regulation, administrative action, or Executive order proposed or pending before the Congress or any State government, State legislature or local legislature or legislative body, other than normal and recognized executive legislative relationships or participation by an agency or officer of an State, local or tribal government in policymaking and administrative processes within the executive branch of that government.
26.3.3. The prohibitions in the two sections immediately above shall include any activity to advocate or promote any proposed, pending or future federal, state, or local tax increase, or any proposed, pending, or future requirement or restriction on any legal consumer product, including its sale of marketing, including but not limited to the advocacy or promotion of gun control.
26.4. Lobbying Costs Unallowable Under the Cost Principles. In addition to the above, no funds shall be paid for executive lobbying costs as set forth in 2 CFR § 200.450(b) or 45 CFR § 75.450(b). If Subgrantee is a nonprofit organization or an Institute of Higher Education, other costs of lobbying are also unallowable as set forth in 2 CFR § 200.450(c) or 45 CFR § 75.450(c).

Source: 31 USC § 1352; 45 CFR §§ 93 et seq.; Appropriations bills; 2 CFR § 200.450 or 45 CFR § 75.450.

27. LOWER TIER PARTICIPANT CERTIFICATION. 
27.1. By submitting this proposal and accepting federal funding, the prospective lower tier participant is providing the certification set out below and agrees to comply with the requirements of 2 CFR Parts 180, 1200, and 1326. 
27.2. The certification in this clause is a material representation of fact upon which reliance was placed when this transaction was entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroneous certification, in addition to other remedies available to the federal government, the department or agency with which this transaction originated may pursue available remedies, including suspension or debarment. 
27.3. The prospective lower tier participant shall provide immediate written notice to the person to which this proposal is submitted if at any time the prospective lower tier participant learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances. 
27.4. The terms covered transaction, civil judgment, debarment, suspension, ineligible, participant, person, principal, and voluntarily excluded, as used in this clause, are defined in 2 CFR Parts 180, 1200, and 1326. You may contact the person to whom this proposal is submitted for assistance in obtaining a copy of those regulations. 
27.5. The prospective lower tier participant agrees by submitting this proposal that, should the proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is proposed for debarment under 48 CFR Part 9, Subpart 9.4, debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency with which this transaction originated. 
27.6. The prospective lower tier participant further agrees by submitting this proposal that it will include the clause titled “Instructions for Lower Tier Participant Certification” including the “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion- Lower Tier Covered Transaction,” without modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions and will require lower tier participants to comply with 2 CFR Parts 180 and 1200. 
27.6.1. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction that it is not proposed for debarment under 48 CFR Part 9, Subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows that the certification is erroneous. A participant is responsible for ensuring that its principals are not suspended, debarred, or otherwise ineligible to participate in covered transactions. To verify the eligibility of its principals, as well as the eligibility of any prospective lower tier participants, each participant may, but is not required to, check the System for Award Management Exclusions website (https://www.sam.gov). 
27.6.2. Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good faith the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings. 
27.6.3. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covered transaction with a person who is proposed for debarment under 48 CFR Part 9, Subpart 9.4, suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition to other remedies available to the federal government, the department or agency with which this transaction originated may pursue available remedies, including suspension or debarment. 

28. MANDATORY DISCLOSURES. The Subgrantee must disclose to NBO, in a timely manner and in writing, all violations of federal criminal law involving fraud, bribery, or gratuity violations potentially affecting this Subgrant in accordance with 2 CFR § 200.113 or 45 CFR § 75.113, as applicable. Failure to make required disclosures can result in any of the remedies described in 2 CFR § 200.339 or 45 CFR § 75.371, as applicable, including suspension or debarment. (See also 2 CFR § 180 et seq. and 31 USC § 3321).

Source: 2 CFR § 200.113 or 45 CFR § 75.113.

29. MERGERS, ACQUISITIONS, AND ORGANIZATIONAL CHANGES. Subgrantee shall inform NBO within 30 days of any changes to key personnel, organization, or publicly disclosed merger activity. This requirement applies from submission of the Organizational Application through subgrant closeout.

30. NBEAD-SPECIFIC OBLIGATIONS.
30.1. Conduit Access Points. Pursuant to 47 USC § 1702(h)(4)(D), any funded network deployment project that involves laying fiber-optic cables or conduit underground or along a roadway must include interspersed conduit access points at regular and short intervals for interconnection by unaffiliated entities.
30.2. Obligations during the Federal Interest Period. Subgrantee acknowledges that the obligations described in this section survive beyond the period of performance and the closeout of this subgrant and remain in effect during the entirety of the federal interest period.
30.2.1. Property Standards. For the purposes of this Subgrant, the useful life of project property shall coincide with the federal interest period. Title to project property vests in Subgrantee upon acquisition.
30.2.1.1. Except as set out herein, Subgrantee must not encumber property without prior disclosure to and approval from NTIA and NIST.  Subgrantee may not enter into any encumbrances that interfere with the construction, intended use, operation, or maintenance of grant funded property during Federal Interest Period.  Subgrantee may encumber real property and equipment acquired or improved under such NBEAD financial assistance only after provision of notice to NTIA and to the NIST Grants Officer, and subject to a requirement that the DOC receives either a first priority security interest or a shared first priority security interest in the real property and equipment such that, if the real property and equipment were foreclosed upon and liquidated, the DOC would be entitled to receive, on a pari-passu basis with other first position creditors, the portion of the current fair market value of the property that is equal to the DOC’s percentage of contribution to the project costs.  
30.2.1.2. Covenant of Purpose, Use, and Ownership. To document the federal interest in NBEAD-funded real property, Subgrantee must prepare and properly record a “Covenant of Purpose, Use, and Ownership” (Covenant) within 30 days of the acquisition of such NBEAD-funded real property. Pursuant to the Covenant, Subgrantee acknowledges that it holds title to the NBEAD-funded property in trust for the public purposes of the NBEAD financial assistance award and agrees, among other commitments, that it will repay the federal interest if it disposes of or alienates an interest in the NBEAD-funded property, or uses it in a manner inconsistent with the public purposes of the NBEAD subgrant, during the useful life of the NBEAD-funded property. The Covenant must be properly recorded in the real property records in the jurisdiction in which the real property is located to provide public record notice to interested parties that there are certain restrictions on the use and disposition of the NBEAD-funded property during its useful life and that NTIA retains an undivided equitable reversionary interest in the NBEAD-funded property during the federal interest period.
30.2.1.3. [bookmark: _Hlk178577836]UCC-1 Filing and Attorney’s Certification. Pursuant to 2 CFR § 200.316, after acquiring all or any portion of the equipment under this subgrant, Subgrantee shall properly file a UCC-1 with the appropriate State office where the equipment will be located in accordance with the State’s Uniform Commercial Code (UCC). A clear and accurate inventory of the subject equipment must be attached to and filed with the UCC-1. This security interest shall be executed in advance of any sale or lease and not later than closeout of the subgrant, as applicable. 
30.2.1.4. In addition, within 15 calendar days following the required UCC filing(s), Subgrantee shall provide NBO complete and certified copies of the filed UCC forms and attachments for the equipment acquired with Subgrant funds, along with a certification from legal counsel, licensed by the State within which the filings were made (Attorney’s Certification), that the UCC filing was properly executed and filed in accordance with applicable state law. 
30.2.1.5. In addition, during the estimated useful life of the project property, Subgrantee shall timely file any necessary UCC-3 continuation statements (or other filings) for the equipment. Copies of all filed UCC continuation statements, together with an Attorney’s Certification, must be submitted to NBO within 15 calendar days following each such filing. The UCC filing(s) and the accompanying Attorney’s Certification(s) must be acceptable in form and in substance to NBO and NTIA.
30.2.2. Wholesale Obligation on Default. If, at any time during the federal interest period, Subgrantee is no longer able to provide broadband service to the end users on a retail basis, remedial action will be taken to ensure continuity of service. Subgrantee shall, after consultation with and as approved by NBO, either (a) sell project network capacity at a reasonable, wholesale rate on a nondiscriminatory basis to one or more other broadband service providers or public-sector entities or (b) sell the network in its entirety to a new provider who commits to providing services under the terms of the NBEAD program. NBO may require Subgrantee to take either remedial action so long as such action results in continued retail service to end users in the subgrant area.

31. MINORITY BUSINESS ENTERPRISES (MBE) AND WOMEN BUSINESS ENTERPRISES (WBE). In accordance with 2 CFR 200.321, the Subgrantee shall ensure that small businesses, minority businesses, women’s business enterprises, veteran-owned businesses, and labor surplus area firms are considered:
· These business types are included on solicitation lists;
· These business types are solicited whenever they are deemed eligible as potential sources; 
· Dividing procurement transactions into separate procurements to permit maximum participation by these business types;
· Establishing delivery schedules that encourage participation by these business types;
· Utilizing organizations such as the Small Business Administration and the Minority Business Development Agency of the Department of Commerce; and 
· Requiring a subcontractor under a subgrant to apply this section to subcontracts. 

32. NEBRASKA NONRESIDENT INCOME TAX WITHHOLDING. Subgrantee acknowledges that Nebraska law requires NBO to withhold Nebraska income tax if payments for personal services are made in excess of six hundred dollars ($600) to any Subgrantee who is not domiciled in Nebraska or has not maintained a permanent place of business or residence in Nebraska for a period of at least six months. This provision applies to: individuals; to a corporation, if 80% or more of the voting stock of the corporation is held by the shareholders who are performing personal services, and to a partnership or limited liability company, if 80% or more of the capital interest or profits interest of the partnership or limited liability company is held by the partners or members who are performing personal services. The parties agree, when applicable, to properly complete the Nebraska Department of Revenue Nebraska Withholding Certificate for Nonresident Individuals Form W-4NA or its successor. The form is available at: http://www.revenue.nebraska.gov/tax/current/fill-in/f_w4na.pdf

33. NEBRASKA STATUTE 86-5,105. Subgrantee shall, within ninety (90) days of execution of the subgrant, submit to NBO copies of Broadband Facility Agreements covering all Broadband Serviceable Locations in the funded DPA.

34. NEW EMPLOYEE WORK ELIGIBILITY STATUS.
34.1. The Subgrantee shall use a federal immigration verification system to determine the work eligibility status of new employees physically performing project activities within the State of Nebraska. A federal immigration verification system means the electronic verification of the work authorization program authorized by the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, 8 USC § 1324(a), known as the E-Verify Program, or an equivalent federal program designated by the US Department of Homeland Security or other federal agency authorized to verify the work eligibility status of a newly hired employee.
34.2. If Subgrantee is an individual or sole proprietorship, the following applies:
34.2.1. The Subgrantee must complete the US Citizenship Attestation Form, available on the Department of Administrative Services website at https://das.nebraska.gov.
34.2.2. If Subgrantee indicates on such attestation form that he or she is a qualified alien, Subgrantee agrees to provide the US Citizenship and Immigration Services documentation required to verify Subgrantee’s lawful presence in the US using the Systematic Alien Verification for Entitlements (SAVE) Program.
34.2.3. The Subgrantee understands and agrees that lawful presence in the US is required and Subgrantee may be disqualified or the Subgrant terminated if such lawful presence cannot be verified as required by Neb. Rev. Stat. § 4-108.

Source: Neb. Rev. Stat. § 4-108 et seq.

35. ORDER OF PREFERENCE.
35.1. Unless otherwise specifically stated in an amendment to this Subgrant, in case of any conflict between the incorporated documents, the documents shall govern in the following order of preference:
1. Amendments to the Subgrant with the most recently dated amendment having highest priority.
2. The Subgrant, excluding any attachments, with the following addenda in order of preference: NBEAD General Terms & Conditions; NBEAD Insurance Requirements.
3. Attachment 1.
4. All other attachments to this Subgrant.
35.2. These documents constitute the entirety of the Subgrant. Any ambiguity or conflict in the Subgrant discovered after its execution, not otherwise addressed herein, shall be resolved in accordance with the rules of interpretation as established in the State of Nebraska, unless other rules are set forth according to federal law.

36. PAYMENT AND PAYMENT REQUESTS.
36.1. Payment. NBO will make payment to the Subgrantee within 45 days of receipt of Subgrantee’s payment request, unless the request is improper or contains deficiencies. Payments may be withheld as set forth in 2 CFR § 200.305(a)(6) or 45 CFR § 75.305(a)(6), as otherwise provided herein, or according to other applicable law.
36.2. Payment Requests. All requests for payments submitted by Subgrantee shall contain sufficient detail to support payment. Subgrantee must be able to provide source documentation or other verification of all claimed costs, either provided with its request for payment, or available to NBO.
36.3. ACH. The Subgrantee shall complete and sign the State of Nebraska Automated Clearing House (ACH) Enrollment Form and obtain the necessary information and signatures from its financial institution. The completed form must be submitted before payments to Subgrantee can be made. ACH Form: https://das.nebraska.gov/materiel/docs/NE_DAS_Materiel_Purchasing-Nebraska_W9_and_ACH_Form.pdf. 
36.3.1. Subgrantee must promptly notify NBO of any changes to Subgrantee’s ACH enrollment information.

Source: Neb. Rev. Stat. §§ 81-2401 through 81-2408; 2 CFR § 200.302 or 45 CFR § 75.302.

37. [bookmark: _Hlk179367027]REMEDIES FOR NON-COMPLIANCE.
37.1. NBO may, if Subgrantee fails to comply with federal statutes, regulations, or with the terms of the Subgrant:
37.1.1. Temporarily withhold any payments pending the correction of the deficiency by Subgrantee;
37.1.2. [bookmark: _Hlk218494929]Disallow all or part of the cost of the activity or action not in compliance;
37.1.3. Impose any of the Specific Conditions listed in 2 CFR § 200.208 or 45 CFR § 75.207;
37.1.4. Wholly or partly suspend or terminate Subgrant (see also Termination, below);
37.1.5. Recommend suspension or debarment proceedings be initiated by the federal funding agency; and
37.1.6. Take any other remedies that may be legally available.
37.2. If NBO imposes items 37.1.4, 37.1.5, or 37.1.6, above, NBO may withhold future payments or seek repayment to recoup costs paid by NBO.
37.3. NBO may recoup funding from the Subgrantee during the period of performance or closeout if program obligations are not met or Subgrantee is noncompliant with BEAD Program’s requirements, including but not limited to, failure to deploy network infrastructure in accordance with mandated deadlines, failure to provide required documentation, failure to meet requirements related to location enablement, speed, service pricing, and latency.  NBO will assess the funds to be recouped based on non-performance triggers, up to the amount that was originally funded. Failure to return funds will result in NBO using any and all administrative and legal courses of action to recoup funds, including but not limited to, debarring the subgrantee from participating in future financial assistance programs at the state and federal level. If funds are not returned, NBO will engage with NTIA to determine the best course of action regarding assumption of the project by other provider(s) and asset treatment.
37.4. If, after the network is built and made operational, the network performance does not meet the minimum program speed guidelines after completing three (3) speed tests per the “Speed Test Requirements” section in Nebraska’s approved BEAD Initial Proposal Volume II, the subgrantee will be required to modify the network at their own expense to comply with program requirements in the most expeditious timeline possible.
37.5. Clawback. If NBO determines the Subgrantee has failed to comply with any material requirement under applicable law or this subgrant and Subgrantee cannot or will not remedy such failure, NBO may require Subgrantee to return up to the entire amount of the subgrant to NBO plus interest and penalties, at the discretion of NBO. 
37.5.1. The Subgrantee acknowledges that NTIA may pursue clawback of funds directly from NBO if it fails to ensure Subgrantee accountability. To the extent NTIA successfully pursues clawback from NBO on these grounds, the Subgrantee shall reimburse NBO in an amount equal to the clawback.
37.6. Corrective Action Plan. If any deadline associated with a Buildout Milestone is missed, Subgrantee may be required to submit to NBO a Corrective Action Plan, which will be used to support NBO’s request to the Assistant Secretary for a deadline extension, per the BEAD NOFO:
37.6.1. [bookmark: _Hlk178855293]NBO shall set a deadline for the CAP to be provided to NBO but shall provide Subgrantee reasonable notice of said deadline. In its notice, NBO shall identify each issue to be resolved.
37.6.2. The CAP will include, but is not limited to, a written response noting the steps being taken by Subgrantee to resolve each issue(s), including a date that the issue(s) will be resolved.
37.6.3. If Subgrantee fails to provide a CAP by the deadline set by NBO, fails to provide NBO with a CAP demonstrating the issues regarding performance will be remedied, or fails to meet the deadline(s) set in the CAP for resolution of the issue(s), NBO may withhold payments (for the work or deliverables) related to the issues identified by NBO, or exercise any other remedy set forth in this Subgrant or available under law.
37.7. Breach of Subgrant. NBO may terminate the Subgrant, in whole or in part, if Subgrantee fails to perform its obligations under the Subgrant in a timely and proper manner. NBO may, by providing a written notice to Subgrantee, allow Subgrantee to cure a breach within a period of forty-five (45) days or longer at NBO’s discretion, considering the gravity and nature of the breach. Said notice shall be delivered by Certified Mail, Return Receipt Requested, or in person with proof of delivery. Allowing Subgrantee time to cure a breach does not waive NBO’s right to immediately terminate the Subgrant for the same or different breach at a different time.
37.7.1. NBO’s failure to make payment shall not be a breach, and the Subgrantee shall retain all available statutory remedies and protections.
37.8. Make Whole. If the Subgrantee fails to comply with any requirement under applicable law or this Subgrant, the Subgrantee may be required to repay NBO the full amount of the Subgrant and, in addition, pay $3,500 to compensate NBO for costs incurred in providing or replacing service within the DPA and for costs associated with defending NBO in connection with the Subgrantee’s noncompliance. These costs include, but are not limited to, expenses related to identifying, re-awarding, and implementing a new Subgrantee and running a competitive bid process; staff time; legal and consulting fees; negotiations or compliance efforts with NTIA concerning the Subgrant; and any damages, lawsuits, penalties, or repayment obligations that NTIA, any governmental entity, or any third party seeks from NBO as a result of the Subgrantee’s noncompliance. The Subgrantee agrees that this additional amount reasonably estimates the damages NBO will incur due to the Subgrantee’s nonperformance and does not constitute a penalty under Nebraska law. 
37.9. Termination. This Subgrant may be terminated in whole or in part as follows:
37.9.1. NBO may terminate the Subgrant if the Subgrantee fails to comply with the terms of this Subgrant; for cause; or as otherwise set forth in Addendum A, applicable law, or the Subgrant.
37.9.2. The Subgrantee may terminate the Subgrant upon sending written notification to NBO setting forth the reasons for such termination, the effective date, and, in the case of partial termination, the portion to be terminated. However, if NBO determines in the case of partial termination that the reduced or modified portion of the Subgrant will not accomplish the purposes for which the federal award was made, NBO may terminate the Subgrant in its entirety. In either case, the effective date shall be as provided by the Subgrantee and as consistent with the period set forth in the Subgrant.
37.9.3. NBO and the Subgrantee may agree to terminate this Subgrant; however, the two parties must agree, in writing, upon the termination conditions, including the effective date and, in case of partial termination, the portion to be terminated.
37.9.4. All notices of termination must be consistent with 2 CFR § 200.340 or 45 CFR § 75.372 and shall provide a notice period and effective date as set forth in this Subgrant.
37.9.5. In addition to the procedures set forth in Close-Out and Post Close-Out, above (if applicable), if this Subgrant is terminated by Subgrantee, or by NBO for any reason including but not limited to Remedies for Noncompliance, the Subgrantee shall not incur new obligations after the notice of termination of the Subgrant, and shall cancel as many outstanding obligations as possible. NBO shall give full credit to Subgrantee for the federal share of noncancelable obligations properly incurred by Subgrantee prior to termination, and costs incurred on, or prior to, the termination date.

37.10. Nothing in this section shall preclude the pursuit of other remedies as allowed by law.

Source: 2 CFR § 200.339 or 45 CFR § 75.371.

38. RESEARCH. The Subgrantee shall not engage in research utilizing the information obtained through the performance of Subgrant without the express written consent of NBO. The term "research" shall mean the investigation, analysis, or review of information, other than aggregate statistical information, which is used for purposes unconnected with this Subgrant.

Source: Various privacy statutes, rules, and regulations depending on information.

39. REPORTING REQUIREMENTS. Subgrantee shall comply with the reporting schedules in Attachment 5 to this subgrant, as may periodically be amended based on NTIA requirements. If such amendments are necessary, NBO will notify Subgrantee in writing about new or revised reporting requirements. Reporting requirements include mechanisms to ensure effective oversight, such as subgrantee accountability procedures and practices, financial management, compliance, and program performance at regular intervals to ensure that subgrantee performance is consistently assessed and tracked over time.

40. SERVICE OBLIGATIONS. Subgrantee agrees to the following broadband service obligations:
40.1. Subgrantee shall provide access to broadband service to each customer served by the project that desires broadband service on terms and conditions that are reasonable and non-discriminatory.
40.2. Subgrantee shall offer the proposed advertised minimum download and minimum upload speeds set forth in Attachment 6; and in no event less than one hundred (100) Megabits per second (Mbps) download and twenty (20) Mbps upload with latency of less than or equal to one hundred (100) ms, as measured in accordance with Section 55 for Broadband Serviceable Locations and a minimum of one gigabit per second (Gbps) download and 1 Gbps upload with a latency of less than or equal to 100 ms, as measured in accordance with Section 55 for Community Anchor Institutions.
40.3. Subgrantee shall be capable of performing a standard installation of qualifying broadband service to an end user, at a standard installation charge, within 10 business days after the date on which a service request is submitted.
40.4. Subgrantee warrants that the project developed under this Subgrant shall be free from defects in design and implementation and shall continue to meet the specifications agreed to in this Subgrant through the federal interest period. Until the closeout date, Subgrantee shall, without additional charge to NBO or customers of the project, correct any such defects and make such additions, modifications, or adjustments to the project as may be necessary to keep the project operating as specified in its application.
40.5. Pricing. 
40.5.1. Subgrantee shall offer a low-cost plan to eligible households, for the duration of the federal interest period, that meets the following criteria:
40.5.1.1. [bookmark: _Hlk179880117]Provides typical download speeds of at least 100 Mbps and typical upload speeds of at least 20 Mbps for all BSLs except for Community Anchor Institutions, which must be served with speeds of at least 1 Gigabit per second (Gbps)/1 Gbps; and provides typical latency measurements of no more than 100 milliseconds (ms); 
40.5.1.2. [bookmark: _Hlk179880221]Eligible subscribers are those that meet the eligibility criteria for the FCC’s Lifeline Program, available at https://www.lifelinesupport.org/do-i-qualify/ Subgrantee’s low-cost plan shall be promoted on Subgrantee’s website and through other promotional avenues.

41. SEVERABILITY. If any term or condition of Subgrant is declared by a court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and conditions shall not be affected, and the rights and obligations of the parties shall be construed and enforced as if Subgrant did not contain the particular provision held to be invalid.

42. SUBGRANTEE’S ACCOUNTABILITY FOR ITS SERVICES.
42.1. Subgrantee agrees that State will rely on the professional training, experience, performance, and ability of Subgrantee. Subgrantee agrees that examination by State or federal funders or their designees, approval, acceptance, use of, or acquiescence in Subgrantee’s Services, will not be considered a full and comprehensive examination and will not be considered approval of Subgrantee’s Services that would relieve Subgrantee from liability or expense connected with Subgrantee's sole responsibility for the propriety and integrity of Subgrantee’s Services pursuant to this Agreement. Subgrantee agrees that State's declining to approve Subgrantee’s services will not be deemed an acceptance of defective services or relieve Subgrantee of its obligations and liabilities with respect to such services.
42.2. Subgrantee agrees that acceptance or approval of any of the services of Subgrantee by State or of payment, partial or final, will not constitute a waiver of any rights of State to recover from Subgrantee damages caused by Subgrantee due to error, omission, or negligence of Subgrantee in its services.

43. SUBGRANTEES OR SUBCONTRACTORS UNDER THIS SUBGRANT.
43.1. Subgrantee shall not subgrant nor contract any portion of Subgrant without written notice to NBO (a budget attached to this Subgrant or approved, in writing, by NBO shall be considered written notice for this section). NBO reserves the right to reject a subgrantee or subcontractor.
43.2. In contracting or subgranting any portions of Subgrant, Subgrantee shall follow 2 CFR §§ 200.318 through 200.327 or 45 CFR §§ 75.327 through 75.335, as applicable. If subgranting out any portion of Subgrant, Subgrantee shall monitor the subgrant as necessary to ensure that the subgrant is used for authorized purposes, in compliance with federal statutes, regulations, and the terms and conditions of the subgrant, and that subgrant performance goals are achieved. As applicable, Subgrantee shall follow the requirements for pass-through entities, including but not limited to 2 CFR § 200.332 or 45 CFR § 75.352.
43.3. Subgrantee shall maintain copies of all procurement contracts and documentation of its compliance with the provisions cited above.
43.4. Subgrantee shall ensure that all contractors and Subgrantees comply with all requirements of this Subgrant and applicable federal, state, county and municipal laws, ordinances, rules, and regulations.
43.5. Any entity with whom Subgrantee enters into a subcontract or subgrant is considered a Subgrantee and will be subject to monitoring by NBO, NTIA, and any other relevant governmental entity as necessary to ensure that the subgrant is used for authorized purposes, in compliance with federal statutes, regulations, and the terms and conditions of the subgrants, and that subgrant performance goals are achieved.

Source: 2 CFR §§ 200.318 through 200.327 or 45 CFR §§ 75.327 through 75.335; 2 CFR § 200.332 or 45 CFR § 75.352.

44. SURVIVAL. All provisions hereof that by their nature are to be performed or complied with following the expiration or termination of Subgrant, including but not limited to those clauses that specifically state survival, survive the expiration or termination of this Subgrant.

45. WHISTLEBLOWER PROTECTIONS. The Subgrantee shall comply with the provisions of 41 USC § 4712, which states an employee of a contractor, subcontractor, grantee, or Subgrantee may not be discharged, demoted, or otherwise discriminated against as a reprisal for “whistleblowing.” In addition, whistleblower protections cannot be waived by any agreement, policy, form, or condition of employment.
45.1. The Subgrantee’s employees are encouraged to report fraud, waste, and abuse. The Subgrantee shall inform their employees in writing that they are subject to federal whistleblower rights and remedies. This notification must be in the predominant native language of the workforce.
45.2. The Subgrantee shall include this requirement in any agreement made with a subcontractor or subgrantee.
45.3. [bookmark: _Hlk177634032]The Subgrantee shall publicize contact information for the Nebraska Auditor of Public Accounts’ Fraud, Waste, or Abuse reporting system, which may be accessed at 800-842-8348 or via an anonymous form at https://auditors.nebraska.gov/SAE_E-Mail.html. 
45.3.1. Copies of materials used for this purpose shall be submitted to NBO at least once per project year.

Source: 41 USC § 4712

46. [bookmark: _Hlk189676742]PREVENTION OF WASTE, FRAUD AND ABUSE. Consistent with the principles in 2 CFR part 200, at any time(s) during the grant period of performance, NTIA may direct a member or members of the Subgrantee’s key personnel to take a Government-provided training on preventing waste, fraud and abuse. Key personnel include those responsible for managing the Subgrantee’s finances and overseeing any contractors, sub-contractors or subgrantees (for financial matters and/or general oversight related to the grant). NTIA will provide instructions on when and how to take such training(s), and costs incurred by a Subgrantee relative to the training (e.g., staff time) are eligible for reimbursement pursuant to the NTIA award.
46.1. Further, Subgrantees must monitor award activities for common fraud schemes, including but not limited to:
46.1.1. false claims for materials and labor;
46.1.2. bribes related to the acquisition of materials and labor;
46.1.3. product substitution;
46.1.4. mismarking or mislabeling on products and materials; and
46.1.5. time and materials overcharging.
46.2. Should a Subgrantee detect any fraud schemes or any other suspicious activity, the Subgrantee must contact its assigned NTIA Federal Program Officer and the Department of Commerce, Office of Inspector General Hotline, as indicated at https://www.oig.doc.gov/Pages/Contact-Us.aspx, as soon as possible. Additionally, in accordance with 2 CFR 200.113, an applicant or Subgrantee must disclose, in a timely manner, in writing to the Federal awarding agency or pass-through entity all violations of Federal criminal law involving fraud, bribery, or gratuity violations potentially affecting the Federal award. Subgrantees are required to report certain civil, criminal, or administrative proceedings to SAM.gov. Failure to make required disclosures can result in any of the remedies described in 2 CFR 200.339. (See also 2 CFR Part 180, 31 USC 3321, and 41 USC 2313.).

47. EMINENT DOMAIN. In accordance with Executive Order 13406, “Protecting the Property Rights of the American People” (June 28, 2006), the Subgrantee agrees: 
47.1. Not to use any power of eminent domain available to the Subgrantee (including the commencement of eminent domain proceedings) for use in connection with the grant for the purpose of advancing the economic interests of private parties; 
47.2. Not to accept title to land, easements, or other interest in land acquired by the use of any power of eminent domain for use in connection with the grant for the purpose of advancing the economic interests of private parties; and 
47.3. Any use of the power of eminent domain to acquire land, easements, or interests in land, whether by the Subgrantee or any other entity that has the power of eminent domain, in connection with the grant requires prior written consent from NTIA. Any use of eminent domain without prior written consent of NTIA constitutes an unauthorized activity and/or use of funds under the award, and subjects the Subgrantee to appropriate enforcement action by the Grants Officer, including but not limited to the disallowance of award costs and the termination of an award. 

48. REQUIREMENTS DURING CONSTRUCTION. During construction Subgrantee, as applicable, is responsible for:
48.1. Ensuring that it meets all deadlines in approved plans and specifications;
48.2. Monitoring the progress of grant funded activities;
48.3. Reporting progress;
48.4. Providing for required construction permits and adequate construction inspection;
48.5. Promptly paying costs incurred for grant funded activities; and
48.6. Monitoring contractors’ compliance with Federal, State, and local requirements.

49. SCHEDULING INSPECTION FOR FINAL ACCEPTANCE. NBO will schedule a final inspection for each broadband infrastructure project and other construction activities when all construction has been completed, the architect/engineer has conducted its own final inspection, and any deficiencies have been corrected. Representatives of NBO, the architect/engineer, and the Subgrantee and/or contractor(s) will attend the NBO’s final inspection for each project. NTIA must be given reasonable advance notice of each final inspection so that a representative of NTIA may participate.

50. PROHIBITION ON USE FOR COVERED COMMUNICATIONS EQUIPMENT OR SERVICES. Subgrantee (including contractors and subcontractors of Subgrantee) may not use NBEAD grant funds (including non-Federal cost share) to purchase or support any communications equipment or service covered by either the Secure and Trusted Communications Networks Act of 2019 (47 USC 1608) or 2 CFR 200.216 (Prohibition on certain telecommunications and video surveillance services or equipment).

51. CYBERSECURITY AND SUPPLY CHAIN RISK MANAGEMENT. Pursuant to 47 U.S.C. § 1702(g)(1)(B), Subgrantee, in carrying out activities using amounts received from NBO, shall comply with prudent cybersecurity and supply chain risk management practices, as specified by the Assistant Secretary, in consultation with the Director of the National Institute of Standards and Technology and the Federal Communications Commission. Subgrantee shall attest that:
51.1. It has a cybersecurity risk management plan (the plan) in place that is either:
51.1.1. operational, if Subgrantee is providing service prior to the award of the grant; or
51.1.2. ready to be operationalized upon providing service, if Subgrantee is not yet providing service prior to the grant award;
51.2. The plan reflects the latest version of the NIST Framework for Improving Critical Infrastructure Cybersecurity (currently Version 1.1) and the standards and controls set forth in Executive Order 14028 and specifies the security and privacy controls being implemented;
51.3. The plan will be reevaluated and updated on a periodic basis and as events warrant; and
51.4. The plan will be submitted to NBO prior to the allocation of funds. If Subgrantee makes any substantive changes to the plan, a new version will be submitted to NBO within 30 days. NBO must provide a Subgrantee’s plan to NTIA upon NTIA’s request.
With respect to supply chain risk management (SCRM), Subgrantee shall attest that:
51.5. Subgrantee has a SCRM plan in place that is either:
51.5.1. operational, if Subgrantee is already providing service at the time of the grant; or
51.5.2. ready to be operationalized, if Subgrantee is not yet providing service at the time of grant award;
51.6. The plan is based upon the key practices discussed in the NIST publication NISTIR 8276, Key Practices in Cyber Supply Chain Risk Management: Observations from Industry and related SCRM guidance from NIST, including NIST 800-161, Cybersecurity Supply Chain Risk Management Practices for Systems and Organizations and specifies the supply chain risk management controls being implemented;
51.7. The plan will be reevaluated and updated on a periodic basis and as events warrant; and
51.8. The plan will be submitted to the NBO prior to the allocation of funds. If Subgrantee makes any substantive changes to the plan, a new version will be submitted to NBO within 30 days. NBO must provide a Subgrantee’s plan to NTIA upon NTIA’s request.
To the extent Subgrantee relies in whole or in part on network facilities owned or operated by a third party (e.g., purchases wholesale carriage on such facilities), it must obtain the above attestations from its network provider with respect to both cybersecurity and supply chain risk management practices. 

52. PROTECTED AND PROPRIETARY INFORMATION. Subgrantee is expected to support NBEAD Program reviews and evaluations by submitting required financial and performance information and data in an accurate and timely manner, and by cooperation with the Department of Commerce and external program evaluators. In accordance with 2 CFR 200.303(e), Subgrantee is reminded that they must take reasonable measures to safeguard protected personally identifiable information and other confidential or sensitive personal or business information created or obtained in connection with a Department of Commerce financial assistance award. 

53. TRIBAL EMPLOYMENT RIGHTS ORDINANCES. NBO and NTIA recognize Tribal Employment Rights Ordinances (TEROs), which may provide for preferences in contracting and employment, in connection with its financial assistance awards. Tribal ordinances requiring preference in contracting, hiring, and firing and the payment of a TERO fee are allowable provisions under federal awards and NBO and NTIA require their incorporation when applicable into NBEAD Program subgrants to Native American/Alaska Native/Native Hawaiian entities. The payment of the TERO fee, which supports the tribal employment rights office to administer the preferences, should generally be allowable as an expense that is “necessary and reasonable for proper and efficient performance and administration” of an award, as provided under 2 CFR 200.403.

54. COMPLIANCE WITH EMPLOYMENT LAWS.
54.1. Subgrantee shall not use grant funds, whether directly or indirectly, to support or oppose collectively bargaining. 
54.2. Subgrantee shall comply with all applicable local, state, and federal labor laws and regulations, including but not limited to, the Fair Labor Standards Act (FSLA), and Contract Work Hours and Safety Standards Act, 40 U.S.C § 3702 and 3704, as supplemented by Department of Labor regulations (29 C.F.R. Part 5).

55. PERFORMANCE MEASURES.
55.1. Measurement Obligations 
55.1.1. During the Period of Performance, the Subgrantee must submit the test measurements required by the policy notice entitled: BEAD Program: Performance Measures for BEAD Last-Mile Networks Policy Notice, dated September 19, 2025 (or any successor policy notice, guidance, or regulation provided by the NTIA or the federal government). 
55.1.2. Subgrantee shall submit these measurements:
55.1.2.1. Annually, no later than January 10 each year; and
55.1.2.2. Prior to the close-out of the Subgrant. 
55.2. Sample Size  
55.2.1. Subgrantee must test a random sample of their active subscribers in the State of Nebraska for each committed speed tier and technology.  Sample sets should come from the national broadband map, using locations reported to the FCC Broadband Data Collection (BDC). 
55.2.2. The number of test locations should follow table below: 
	Active Subscribers
	Minimum Number of Test Locations

	50 or fewer
	5 locations

	51 – 500 
	10% of locations

	500 or greater
	50 locations


55.3. Sampling
55.3.1. Subgrantee must test a random sample of their active subscribers at grant-supported customer locations. Test subjects must be randomly selected from among the Subgrantee’s active subscribers. 
55.3.2. Subgrantee may, in Subgrantee’s discretion and expense, use inducements to encourage subscribers to participate in testing, but must offer the same inducement to all subscribers randomly selected for testing.
55.3.3. Measurement sample sets must rely on the Funded Network locations as reported to the national broadband map. 
55.3.4. The sample set is to be drawn from the locations available for service with an as-of date 7 months prior to the due date of NBO’s first semiannual report of the calendar year (January 30).
55.4. Measurement Methodology
55.4.1. Performance metrics will be measured by active measurements (i.e., devices or software sending packets to servers located at the edge of the Subgrantee network), rather than classical network management systems. 
55.4.2. Subgrantee may use standardized CPE WAN Management Protocols (CWMP), such as TR-06919F 15 and TR-36920F 16, rely on software included on a residential gateway supplied to the customer, or install dedicated network measurement devices at subscriber locations. 
55.4.3. Subgrantee must obtain consent from their subscriber to deploy separate measurement specific hardware on customer premises.  Consent cannot be made a condition of service, but Subgrantee may offer subscribers a uniform financial incentive.
55.5. Measurement Period 
55.5.1. Speed and latency testing must be conducted for one week, repeated at the measurement intervals detailed in this Section 55, with a default of one measurement period per year.  Testing must be performed during testing weeks between the hours of 6:00 pm and 12:00 am local time each day, including weekends. 
55.6. No Prioritization of Measurement Traffic
55.6.1.1. Subgrantee must not use any technology that prioritizes test traffic or customer connections selected for testing over those of other customers. 
55.6.1.2. Test traffic must receive the same priority as non-test traffic and customer connections not selected for testing but traversing the same IXP.
55.6.1.3. Subgrantee may not purposefully influence the route taken by test traffic to explicitly manipulate the test traffic path. 
55.6.1.4. Subgrantee may prioritize measurement traffic within the existing provisioned service and/or capacity of the test subject to reduce or eliminate the impact of any customer application traffic.
55.7. Speed Testing
55.7.1. A speed test is a single measurement of download or upload speed of at least 15 seconds duration between a test subject location and a specific remote server location. 
55.7.2. For speed testing, Subgrantee must conduct a minimum of one test per testing hour in each direction (download and upload) and start at the beginning of each test hour. If the consumer application traffic load is greater than 10% of the committed speed tier in the relevant direction, Subgrantee may defer the affected test for one minute and reevaluate whether the load exceeds the threshold before retrying the test. 
55.7.3. If Subgrantee begins attempting speed tests within the first fifteen minutes of a testing hour and repeatedly retries and defers the test at one-minute intervals due to consumer load meeting the adopted crosstalk thresholds, Subgrantee may report that no test was successfully completed during the test hour because of crosstalk. 
55.8. Latency Testing
55.8.1. A latency test is a single measurement of latency, often performed using a single User Datagram Protocol (UDP) packet or a group of three Internet Control Message Protocol (ICMP) or UDP packets sent at essentially the same time (as is common with ping tests).
55.8.2. For latency testing, Subgrantee must conduct a minimum of one test per minute for each testing hour (i.e., 60 tests per hour).
55.8.3. To comply with the latency standard, Subgrantee’s certified test results must show that 95 percent or more of all tests of network round-trip latency are at or below 100 milliseconds when measured between the test subject and a remote server that is located at or reached by passing through an FCC-designated IXP. 
55.8.4. Subgrantee must record the observed latency for all latency test measurements, including all lost packet tests. Subgrantee may not discard lost packet tests from their test results as these tests count as discrete tests not meeting the standard. 
55.9. Required Download Speed and Required Upload Speed
55.9.1. The “required download speed” and “required upload speed” is the greater of 100 Mbps download and 20 Mbps upload or the speeds specified in Attachment 6.
55.9.2. To comply with the speed standard, Subgrantee’s certified test results, must show that 80 percent of the upload measurements are at or above 80 percent of the required upload speed, and 80 percent of the download measurements are at or above 80 percent of the required download speed. 
55.10. Availability/Reliability Tests
55.10.1. Subgrantee’s Network outages should not exceed, on average, 48 hours over any 365-day period except in the case of natural disasters or other force majeure occurrence.  This availability requirement corresponds to an annual uptime of 99.45 percent.
55.10.2. Subgrantee must report network outages exceeding this availability requirement as part of Subgrantee’s annual and final report prior to closeout. 
55.10.3. Subgrantee must compute the availability for the past 365 days preceding the submission of the performance report to NBO.
55.11. Failure of Test Infrastructure
55.11.1. Subgrantee cannot delete, trim, edit, or otherwise exclude any test measurements. 
55.11.2. If Subgrantee knows or suspects that the testing infrastructure has failed or has negatively impacted test results, Subgrantee must still submit the results and may also submit evidence of the test infrastructure failure with sufficiently detailed information to NBO. NBO will determine the extent to which any test results should be discarded or adjusted when calculating compliance.
55.12. Transparency
55.12.1. Subgrantee shall document the methodology, standards, and parameters used to measure the performance of its NBEAD funded networks. This documentation must be provided to NBO with each data submission, including a change log of any material changes from the previous submission. Documentation should include information about software, systems, protocols, and standards used in testing to fully describe and validate the effectiveness of the process.
55.12.2. For each round of performance testing conducted, Subgrantee must submit detailed per-location files to NBO. Subgrantee must also publish on the network management practices page of their website their testing methodology, standards, and parameters used, as well as aggregate testing results for each sample set tested. 
55.12.3. Subgrantee must retain the measurement data and make it available for inspection by NBO or NTIA for the duration of the period of performance.
55.12.4. The measurement report, including the methodology, standards, parameters, and data, must include an official certification of the accuracy of the information reported. The certifying official must be a corporate officer of the service provider with supervisory and budgetary authority over network operations in the relevant service area.
55.13. Noncompliance
55.13.1. Subgrantee is responsible for reporting any non-compliance to NBO within 15 days of completing the measurement cycle or failing to meet a benchmark set forth in this Section 55. 
55.13.2. If the Subgrantee fails to complete any measurement or benchmark required under this Section 55, the Subgrantee shall submit to NBO a Corrective Action Plan describing how it will achieve compliance with the standards set forth in this Section 55. The Corrective Action Plan is subject to the approval of NBO and may include, but is not limited to, more frequent testing and reporting of the measurements required under this Section 55. 
55.13.3. Nothing in this section shall preclude the pursuit of other remedies as allowed by law or otherwise allowed in this Addendum. 
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